VERMONT ENVI RONVENTAL BOARD
10 V. S. A Chapter 151

' Re:  Spring Brook Farm Foundation, Inc.
Land Use Permt Application #250985-EB

CHAIR S RULING ON PRELI M NARY | SSUES
1. BACKGROUND

On_August 8, 1994 the District #2 Environnental

! Conmi ssi on (" District Conmissi on*') issued Land Use Permt

| #280985 ("Permit") to the Spring Brook Farm Foundation, Inc.

) ("Foundatlon") for a project described as the const ructi on

;i and operation of a 5,425 square foot student residence hall

to house groups of up to twenty grade school students and

two teachers for a week at a time between March and Novenber
("Project"). The Project is located off Spear Cenetery Road
in the Town of Readi n? and a portion of the Project is also

| ocated in the Town of West Wndsor Ver nont .

| On Septenmber 7, 1994 Helen S. Mayer filed an appeal
i fromthe Permit with the Board. M. Ker contends. the
tDistrict Commission erred by: issuing the Permt pursuant to
i Board Rule 51, Mnor Application Procedures; denying her
~party status request under Board Rule 14(A)(3) W th respect
to Criteria 5 (traffic), 8 (aesthetlcs) 9(C) (forest and
secondary agricultural soils), 9(K) (pu ublic: investnent and
facilities), and 10 (conforrrance wth |ocal and regional

pl an) : deny| ng her party status request under Board Rule
f 14(B) (1) (b) With respect toall ten Act 250 criteria,
denying her request that the- Vernont Land Trust, Inc. (VLT)
be made a co-applicant with the Foundation; issuing the
Permt with respect to all ten Act 250 criteria including 5,
8, 9(C, 9(K), and 10; and failing to inpose sufficient
I(::)ondltlons to ensure that the Project conplies with the

er mit

On Cctober 31, 1994, Ms. Mayer tiled her petition ror
party status (the Petltlon) Al so on that day Board Chair
Art G bb convened a Prehearl ng conference in Montpelier,
Vernont with the follow ng parties participating:

Spring Brook Farm Foundation, Inc. by Stephen R
Crampton, Esq.

Hel en S. Mayer by John D. Hansen, Esq.

Vernont Land Trust by Annette Barry

| At the prehearing conference the Foundation and Ms. Mayer

; agreed that the Board should rule on certain prelimnary
matters regarding party status and Board Rule 51 but not
proceed to a- hearing on the nerits (if required) until after
tthe Verrmnt Supreme Court issues its decision regarding the
. Foundation's appeal of Re: Spring Brook Farm Foundation
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Inc.., Declaratory Ruling #290 (May 20, 1994).

On November 4, 1994 Chair G bb issued a Prehearing
Conference Report and Order (the Prehearing O der).

On Decenber 2, 1994, Ms. Mayer filed a nenorandum of

| aw in support of tie Petition and the other prelimnary
Issue identified in the Prehearing O der (the Myer
Menor andum) .

On January 11, 1995, the Foundation filed a reply
menorandum rel ative to the issues identified in the
Prehearing Order (Foundation Menorandum.

On February 1, 1995, John T. Ew ng became Chair of the
Boar d.

[f. PRELI M NARY RULI NGS

Pursuant to Board Rule 16(B), the Chair nmay ISSue
prelimnary rulings. Any such ruling may be objected to by
any party, in which case the ruling shall be reviewed and
the matter resolved by the Board.

[11. 1 SSUES.

As stated in the Prehearing Order, the prelimnary
i ssues to be decided are:

1. Wiether Ms. Mayer should be granted party status
pursuant tothe same Board Rules and criteria
whi ch she sought before the District Conm ssion.

2. If Ms. Mayer is entitled to party status, whether
the Permt was validly issued pursuant to the
requirements, of Board Rule 51.

IV. DECISION

A. Partv Status

Party status. determnations are governed by 10 V.S.A. §
6085(c) (1) and Board Rule 14. 10 V.S’A. § 6085(c)(l), as
anended effective March 15, 1995,lstates in pertinent part:

!The substance of the anendments, does not affect the
party status issues in this proceeding.
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Parties, shall be those who have received
notice, adjoining property owners who have
requested a hearing, and such other persons as the
board may allow by rule. ... An adjoining property
owner nay participate in hearings and present
evidence only to the extent the proposed
devel opnent or subdivision will have a direct
effect on his or her property under section
6086(a) (1) through (a)(10) of this title.

In turn, Board Rule 14 states in pertinent part:

(A) Parties by right. In proceedings before
the board and district conm ssions, the follow ng
persons shall be entitled to party status:

(3) Any adjoining property owner
who requests a hearing, or who requests
the right to be heard by entering an
apﬁearance on or before the first day of
a hearing that has previously been
schedul ed, to the extent that the
adj oi ning property owner denonstrates
that the proposed devel opnent or
subdi vi sion may have a direct effect on
his. property under any of the 10
criteria listed at section 6086(a) of
this title. In making a request for
party status, an adjoining property
owner shall provide the district
comm ssions or the board with the
fol | ow ng:

(a) A description of the |ocation
of the adjoining property in relation to
t he pro?osed project, including a nap,

i f available.

(b) A description of the potenti al
effect of the proposed project upon the
adjoiner's property with respect to each
of the criteria or subcriteria under
whi ch party status is being requested.

(B) Parties by perm ssion.
(1) The board or district conm ssion may

allow as parties to a proceeding individuals or
groups, including adjoining property owners, not
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. ot herwi se accorded party status by statute upon
‘ petition if it finds that the petitioner has
adequat el y denonstr at ed:

(b) That his participation wll
materially assist the board or
‘ comm ssi on by providing testinony,
Cross-exam ning w tnesses, or offering
argunent or other evidence relevant to
the provisions of section 6086(a).

A person denied party status may aBpeaI the denial to
the Board. Such a person is aggrieved by the denial and is
deened to be a party for the purBose_of deciding party
status. Party status decisions by district conmi ssions nay
be chal | enged by appeal or cross-appeal. Rer _St. Albans

_Group_and Wal*Mart Stores. Inc., #6F0471-EB, Menorandum of
Deci sion (April 15, 1994). The Board considers appeals from
the denial of party status de_nova  Re: Pico Peak Ski

Resort, Inc., #1R0265-12-EB (March 2, 1995), Re: St Albans
Group_and WAl *Mart Stores. Inc., supra.

, 1. Partv_status as an adjoining property owner

Ms. Mayer petitioned for party status as an adjoinin
property owner under criteria 5 8, 9(X) and 10. e stares
In the Mayer Menorandumthat "[s]he believes that her
petition for party status is adequate to denonstrate
entitlenent to party status under each of these criteria.”
Mayer Menorandum at 10.

An adjoining property owner will be entitled to party

status if that person denonstrates that the proposed _
~devel opment or subdivision may have a direct eftfect on his
rproperty under any of the 10 criteria of 10 V.S A § _
, 6086(a). Here, . Mayer has not denonstrated such a direct
teffect under any of the criteria raised by her. _
t Accordingly, Ms. Myer has not denonstrated that she is
"entitled to party status under Board Rule 14(A)(3).

a. Citerion 5

~Criterion 5, 10 v.s.A. § 6086(a)(5), requires the board
or district conmssion to find that a subdivision or
devel opment will not cause unreasonable congestion or unsafe

v conditions with respect to use of the highways, waterways
"railways, airports and airways, and other neans of

“transportation existing or proposed.

|
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Fundamental to the consideration of M. Myer's request
for party status under Criterion 5 is the amount of traffic
which the Project will generate. The Foundation Menorandum
represents that the Project will generate no nore than ten
vehicle trips per day.? The Foundation's representation
confirnms the District cCommission's finding that the Project
w Il generate a maxi mum of ten vehicle trips per day. M.
Mayer does not dispute the ten vehicle trips per day maxi num
in her Petition or the Mayer Menorandum Ms. Mayer has not
denonstrated how a maxi mum of ten vehicle trips per day may
have, a direct effect on her property.

In the Petition, M. Myer describes various inpacts
that the proposed devel opnent will have on traffic on Caper
H 1l Road and Spear Cenetery Road. She states that "in
order to make reasonable use of her property, Helen S. Mayer
w || beexposed to the added risks which new and increased
traffic generated by this developnment will create.”

Petition at 2. She also states that "[u]se of these roads
for trucks, heavy construction equi pment and school buses in
connection with this devel opment will clearly increase the
risks to Helen S. Mayer, her famly and guests." Id.

Ms. Mayer fails to specifically address how her
exposure to a maxi num of ten vehicle trips per day may have-
p a direct effect on her property with regard to unreasonable
' congestion or unsafe conditions on Caper H Il Road. For
 exanpl e, she describes, the dangerous intersection of Caper
- H 1l and Spear Cenetery Roads, Id., but does not denonstrate
. how the increased traffic will cause this intersection to be
more unsafe than it is already. Accordingly. Ms. Myer has
not satisfied the Board Rule 14(A)(3) party status test with
respect to Criterion 5.

b. Citerion 8
Criterion 8, 10 V.S.A § 6086(a)(8), requires the board

or district coomission to find that a subdivision or
devel opnent will not have an undue adverse effect on the

2ynder Board Rule 2(P), a material change includes any
alteration to a. Froject whi ch has a significant inpact on
any finding, conclusion, termor condition of the project's
permt and which affects one or nore values sought to be
protected by the Act. If actual traffic volunes are not as
represented by the Foundation, such variation may constitute
a material change to the Project and require a permt
amendnent under Board Rule 34.
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| scenic or natural beauty of the area, aesthetics, historic

sites or rare and irreplaceable natural areas.

In her Petition, M. Mayer describes her concerns about

| the aesthetic inmpacts which may result from the devel opnent.
' Petition at 3. She describes how the devel opment will not

"fit" the surrounding area and its residential and
agricultural nature. Id. She states that safety-related

I mprovenents which she contends should be nmade woul d have
undue adverse i npacts on the surrounding area. Id.

However, the District Conm ssion has placed no conditions on
t he devel opnent requiring the inprovenent of Caper H Il and
Sﬁear Cenmetery Roads. In fact, as she points out, neither
the Applicant nor the Town of Reading propose to make any

I mprovenents to Caper H Il Road or Spear Cenetery Road.
Petition at 2. As- a result, no adverse aesthetic inpacts

+ Wl occur to the roads as a result of the proposed

de.velopment . In addition, M. Myer does not denonstrate
how any aesthetic inpacts will directly inpact her property.
Accordingly, M. Mayer has not satisfied the Board Rule
14(A)(3) party status test with respect to Criterion 8.

C. Citerion 9(K)

Criterion 9(K), 10 V.S A § 6086(9)(K), requires the
board or district conmssion to find that a devel opnent or
subdivision will not unnecessarily or unreasonably endanger
the public or quasi-public investnent in various types o
governmental and public utility facilities, services, and
lands, or materially jeopardize or interfere with the
function, efficiency, or safety of, or the public's use or

. enjoyment of or- access to the facility, service, or |ands.

In her Petition, M. Mayer conbines her discussion of
Criterion 9(K) with that of Criterion 5. Therefore, her
claimof party status, under Criterion 9(K) is based on
I mpacts of the pr0ﬁosed devel opment on Caper Hi Il and Spear
Cenmetery Roads. She states her conclusion that the proposed
devel opnent may naterially jeopardize the function of these
roads, Petition at 2, but nakes no show ng of how the
maxi mum of ten vehicle trips per day generated by the
Project will materially jeopardize or interfere with the
function, efficiency, or safety of, or the public's, use or
enj oynent of or access to these roads. In addition, she

. does not denonstrate how any inpact on these roads with
respect to Criterion 9(K) wll directly inpact her property.

. Accordingly, M. Mayer has not satisfied the Board Rule

1 14(A)(3) party status test with respect to Criterion 9(K)
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d. Criterion 10

Criterion 10, 10 V.S. A § 6086(a)(10), requires the
board or district commssion to find that a subdivision or
devel opnent is in conformance with any duly adopted |ocal or
Efgional plan or capital program under chapter 117 of Title

In her Petition, Ms. Mayer states that the site of the
proposed devel opnent is situated in the Rural Residential
Area designated by the Reading Town Plan. Petition at 3.
She states her conclusion that the proposed devel opnent does
not conformto the Reading Town Plan, Id., but does not
descri be why the proposed devel opnment is a use which does
not fit wthin the Rural Residential classification. In
addition, she does not denonstrate how a failure of the
proPosed devel opnent to conformto the Reading Town Pl an
will directly inpact her property. Accordingly, M. Myer
has not satisfied the Board Rule 14(A)(3) party status test
with respect to Criterion 10.

2. art ' [ Sti art
Ms. Mayer also petitioned for party status as a

materially assistin? party. As recognized by Ms. Mayer, a
person may be entitled to party status by permssion if that
person's participation wll nmaterially assist the board or
conm ssion by providing testinmony, cross-exam ning
wi tnesses, or offering argument or other evidence relevant
to the ten criteria of 10 V.S. A § 6086(a). Here, Ms. Mayer
has not denonstrated how her participation wll materially
assi st the Board.

In order to determne whether a person can naterially
assist the Board, the Board requires nore than an assertion
that such person can cross-exam ne W tnesses and present
experts. he Board al so reviews whether that person
possesses-particul ar expertise with respect to a proposed
project, the conplexity of the proposed project, whether the
I ssues involved are novel and unfamliar or the subject of
sufficient public awareness, and whether the Board has.
experi ence with the issues involved with the proposed
project. Re: Pico Peak Ski Resort, supra.

Ms. Mayer states in the Mayer Menorandum that "she can
be of matertally [sic] assistance to the Board in this
matter. No ot her parties than applicant and Hel en s. Mayer
have appeared before the- Board in this appeal. Helen S
Mayer believes that by cross-exam ning wtnesses and
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Bresenting other wtnesses, including experts, she can also
e of material assistance on other criteria which the Board
may deeminplicated by this application. This. may be of
benefit to the Board owing to the fact that the 'minor!'
application issues may inplicate criteria under which she
does not claimany direct impact." Mayer Menorandum at | o-
II. M. Myer also nmakes a simlar statenent in her
Petition.

The proposed ﬂ[oject Is a 5,425 square foot student
residence hall. This is a not a conplex, novel, or

unfam liar project which typically requires the Board to
seek the assistance of persons with particular expertise.
Ms. Mayer has not denonstrated ot herw se. In any case, M.
Mayer has made no show ng that she can provide particul ar
expertise wth respect to this proposed project.
Accordingly, M. Myer has not denonstrated how her
participation wll nmaterially assist the Board under Board
Rule 14(B)(l)(b) regarding party status.

B. Board Rule 51

The Chair declines to rule on the second prelimnary
issue relative to Board Rule 51 due to the ruling on party
status. |If there is an objection to the Chair's ruling on
party status, the Board will issue a ruling on the Board

Rule 51 issue if necessary.

v. ORDER.

1. Mk. Mayer does not have party status to pursue

this appeal under Board Rule 14(A)(3) or 14(B)(l)(b).

2. | therefore propose to dismss this appeal.
Pursuant to Board Rule 16(B), this Oder shall become final
unless a witten objection to it, in whole or in part, is
filed on or before Mnday, June- 19, 1995 in which case the
matters, objected to shall be decided by the Board. If an
objection is filed, the Board intends to deliberate on this
matter on Wednesday, June 28, 1995.
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Dated at Montpelier, Vernmont this 2nd day of June,
1995.

ENVIRONMENTAL BOARD
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